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Regulating Air Transport Consultation

Aviation Regulatory & Consumer Policy

 Department for Transport

1/25 Great Minster House

76 Marsham Street 

London SW1P 4DR
Dear consultation team

Response to the consultation on
Proposals to Update the Regulatory Framework 

for Aviation

GACC is the main environmental body concerned with Gatwick Airport.  Founded in 1965, we have as members around 100 District and Parish Councils and local environmental groups as well as individual members.  We have a committee of 15 members that meets regularly.  This response reflects the views of that committee informed by our annual general meeting and frequent contact with members.

We are glad to have this opportunity to provide views on this important consultation but are disappointed not to be listed in Annex C of the Consultation Document.

We are pleased to acknowledge the excellent clarity and relevance of the consultation document.

We very much welcome the intention to reform the statutory duties of the CAA which are presently heavily weighted towards the interests of aviation in the UK.  (Annex A provides examples of distortions caused by this bias).

In view of its long history of fostering the aviation industry we have serious doubts about whether the CAA will be able to change direction quickly and, in an ideal world, would prefer the establishment of a new independent body responsible for advising the Government on environmental issues relating to aviation, and responsible for monitoring those impacts and adherence to regulations.  This is a task more suited to an independent body than to the present mixture of responsibility between the DfT, Defra, CAA, NATS, and individual airport operators.
The remainder of this response, however, is based on the lines of the consultation proposals.
For the whole of its existence the prime, statutory aim of the CAA has been to promote the aviation industry.  We are concerned that when the aim is changed to promoting the interests of passengers, safety and the environment, the environmental aim will be considered subsidiary.  Even the words “where possible and appropriate” in the definition of the new role imply a subsidiary role.  This would be reinforced by the whole culture of the CAA, and by the fact that most of its staff are recruited from the aviation industry.  If the CAA is to be given a new environmental remit it is essential that professional environmental experts are employed to implement it.  It is also essential that the Secretary of State (SoS) for the Environment should have a role in the oversight of the CAA and in appointing its Directors.

The foreword to the consultation document states that the proposals aim “to give citizens an independent regulator whose primary focus is the pursuit and protection of citizens’ main interests; and to achieve this through targeted, transparent and proportionate regulation in order to maintain a healthy air transport sector” and “to place the interests of the consumer and the environment at the forefront of the CAA’s decision-making, while maintaining the CAA’s emphasis on safety”.  Our belief is that this emphasis on the wellbeing of the air transport sector and on the interests of their consumers (highlighted by italics above) is misguided and outmoded.  In this respect we heartily endorse paragraph 1.11 of the consultation document which puts the emphasis on the public interest (note not the consumer interest).
Whilst it is in the public interest to encourage efficiency in an industry it is unwise to favour one industry over others since this creates inefficiency in the economy as well as other unintended consequences.  Similarly, consumer protection is justified but care must be taken not to distort markets by favouring consumers of aviation over consumers of other products and services.  The protection of citizens requires a more even handed approach – 1. encouraging innovation and competition (but not in a way that disadvantages other economic activities),  2. promoting safety  3. environmental protection  4. regulating to correct market failures such as occur in monopoly situations and  5. consumer protection.  We also accept the ATOL financial protection for consumers administered by the CAA because of the severe difficulties that would otherwise be caused when holiday firms collapse – but it should be fully funded, including CAA costs, by the industry.

In view of the above we consider the aim should be “to give citizens an independent regulator whose primary focus is the pursuit and protection of citizens’ main interests; and to achieve this through targeted, transparent and proportionate regulation in order to achieve safety, environmental protection, consumer protection and efficiency.  In addition, to ensure financial protection for holiday makers in the event of their travel company becoming insolvent and to ensure a clear dividing line between trips that are protected and those that are not.”

Concerning the proposed powers to provide guidance and, where necessary, directions to the CAA on environmental issues we would wish it to be clearly understood that the Secretary of State for the Environment is the appropriate person to exercise this power.   We believe that, by convention, any Secretary of State can give guidance and make directions under any Act but we feel it is important that the SoS for Environment should recognise a responsibility to regulate the aviation industries impacts upon the environment.  It follows that we would expect the CAA to look to Defra for guidance on environmental matters and that technical expertise should be transferred from DfT to Defra.

Annex B contains our detailed comments on the specific questions raised in the consultation document.

We would be pleased to discuss any issues raised by this response and to clarify any points that may be unclear.

Yours sincerely

Brendon Sewill      
Chairman.

ANNEX A

Case study 1.  Economic regulation.  

GACC has long argued that the method of economic regulation applied by the CAA is damaging to the environment.  The aim of the regulation of designated airports has been to keep airport charges down.  This has been reinforced by the often criticised single till principle, whereby all retail profits are used to reduce airport charges still further.   
The result of reducing airport charges is to increase demand for air travel, causing extra climate change damage, additional noise and pollution, and excessive demand for the expansion of airport capacity.  
On a number of occasions we have put to the CAA that a more environmentally sound policy would be to remove the price controls on airport charges, and replace them where appropriate with a tax on any excess profits earned by airport companies (similar to the ITV advertising levy).  Obviously the CAA would not have the power to impose such a tax but they could certainly recommend it.
Our suggestions have, however, been ignored by CAA because the effect of reducing airport charges has been entirely consistent with their remit of promoting the interests of the airlines.
Even if their new remit is to promote the interests of consumers they may still consider that low airport charges are beneficial, and that this outweighs the environmental consequences.  Economic theory, however, suggests that artificial distortion of demand is not in the interest of the public as a whole.  That raises the interesting issue of whether the new remit of the CAA should be to promote the interests of air passengers or consumers in general.  
Clearly a major policy change on these lines would require a direction from the Government.

Case study 2.  Differential landing charges

Gatwick, Heathrow, Stansted and, we believe, some other airports levy differential landing charges with lower charges on quiet aircraft, and also lower charges on aircraft which cause less pollution.  In theory differential charges have potentially significant environmental benefit.  They could encourage airlines to use quieter and less polluting aircraft.  Perhaps more important in the long run, they could encourage manufacturers to design quieter and less polluting aircraft.

Yet in practice a consequence of the method of economic regulation is, as noted above, to make all landing charges artificially low.  Thus the scope for applying any sizeable differential is severely limited.  
Since at present the CAA has no environmental remit, this issue is not considered when determining airport charges.
Case study 3.  Helicopter route licensing

While referring to an event many years ago, the case is still relevant.

A regular helicopter service from Gatwick to Heathrow was started in 1979.  Although only flying once an hour there and back, its regular route and distinctive blade slap noise caused a disproportionate amount of annoyance.   The application to continue the service came up in 1983, and was opposed by Surrey County Council and GACC.  Unlike the usual planning application, this was an application for a licence to fly the route, and was heard by the CAA.  
The County Council did a survey of people under the route, and we worked out that about 150,000 people were annoyed by each flight.  Each flight carried a maximum of 10 passengers.  The M25 had recently opened, and we were able to show that a bus service running every 15 minutes would be equally efficient.  Although, even in those less congested days, a bus took nearly an hour, the fact that the helicopter only went once an hour (with a 20 minute check-in) meant that transfer passengers had to allow more than an hour for the journey between airports. 
The CAA politely noted what we said but proceeded to grant the licence on the grounds that their terms of reference did not allow them to give any weight to environmental issues. 
The decision had to be confirmed by the Secretary of State for Transport. He had power to take environmental issues into account.  GACC put our case to him, and he refused the application.  No regular helicopter flights have operated between the London airports since then.
If the CAA had had power to take environmental issues into account, they might well have refused the licence themselves.  On the other hand we would not wish the option of appeal to the Minister to be removed.  
Case study 4.  Flight paths over open country
The DfT has encouraged the CAA to route flight paths over rural areas and AONBs rather than over towns because fewer people are affected.  That, however, takes no account of the magnitude of the impact on people in each area.  Taking ambient noise levels and expectations of peace and quiet, into account might alter the conclusion.  Certainly the reaction to the proposals for revision of flight paths in the Thames North Terminal Area showed the strength of feeling on this issue.
If this type of decision is to be taken correctly in future there needs to be a much greater environmental expertise both in the DfT and in the CAA and input from Defra and English Nature.
ANNEX B           Responses to specific questions:

New objectives for the CAA 
Q4.1 Do you think the three proposed general objectives (in respect to the consumer, safety and the environment) taken together cover the public interest in aviation? If you think other interests should be addressed, please set these out and explain why. 
A4.1 Yes.

Q4.2 Are there any economic issues not covered which you think should be reflected in the CAA’s new objectives? 
A4.2 Yes.  We believe the Government should be adopting a Long Term Strategy for Transport that encourages alternatives to aviation in order to protect the environment and sustainable economic development.  The CAA should be required to respond to directives in pursuit of such a strategy.
Q4.3 We think the CAA as a whole should have a duty to have regard to the principles of Better Regulation. In addition, for all its non-economic regulatory functions, we think CAA should have a duty to have regard to the Regulators’ Compliance Code. This is consistent with the Government’s Better Regulation agenda and will align the CAA’s regulatory practice with that of other regulators. Do you agree with these proposals?

A4.3 Yes.  We accept the need for proportionality and the avoidance of unnecessary burdens.
Q4.4 We propose to extend the duties under Part 4 of the Regulatory Enforcement and Sanctions Act 2008 (to review and remove any unnecessary burdens; and to produce an annual statement on this) to the CAA’s air traffic services economic regulation functions. Do you agree with this proposal?
A4.4 Yes.
Q4.5 Do you agree that no further legislative changes are needed to ensure that the CAA is transparent about how it discharges its proposed new objectives? If you do not agree, please explain what more is needed.
A4.5 Yes but this should be kept under review.

The CAA’s consumer role 
Q5.1 We are proposing that the main focus for the CAA in pursuing its consumer objective should be on the “end users” of air transport services. This primarily means passengers but also includes freight consumers and the end users of services provided by general aviation; for example, pupils at flight schools. Do you agree with this proposal?

A5.1 Yes but wider public interests (the Government’s strategic transport, sustainability and environment aims) must not be forgotten in this. 
Q5.2 Do you agree that the principles set out in 5.31 are the right ones for the consumer objective and should be reflected in legislation?

A5.2 Yes but it is important that the CAA takes care not to distort the market by advantaging consumers of aviation over consumers of other goods and services.
Q5.3 The Government is not proposing to take legal powers to issue guidance to the CAA in respect of its proposed new consumer objective. Do you agree with this? If not, please explain why.

A5.3 No.  We are concerned that the CAA has such a long history of support for the aviation industry (in accordance with its original remit) that it may need strong guidance to protect the wider public interest, rather than the industry and its consumers.
Q5.4 What are your views on the costs and benefits of the proposed consumer objective as set out in the accompanying Impact Assessment? Do you have further information relevant to the Impact Assessment?

A5.4 No views.
Q5.5 Do you agree that the CAA should be given additional concurrent competition powers over “airport services” which are not provided directly or solely by the airport operator? If not, please explain why.

A5.5 Yes
Q5.6 Do you agree that funding to support this proposed new consumer objective should come from the airport licensing regime? If no, how should this be funded?

A5.6 Yes.  Actions to protect consumers from unfair practices and confusion will ultimately benefit the aviation industry which should therefore pay.  Otherwise it will be other industries that pay. 
Q5.7 Do you agree that Passenger Focus should have a legal duty to consult on its budget? If not, what alternative would you recommend? 
Q5.7 Yes but the consultation should cover consumer groups as well as the aviation industry.  Since Passenger Focus will be funded through a levy on airport operators, administered by the CAA, we are content with the proposal that Passenger Focus should consult the aviation industry on its budget.  However we believe that they should have a duty to consult consumer groups (such as Which) as well.

The CAA’s environment role 
We have looked at two main options for giving the CAA an environment objective: 

Option 1 (preferred): to give the CAA a general environment objective alongside the proposed safety and consumer objectives, which would require the CAA, where possible and appropriate, to have regard for environmental factors and to seek environmental improvements. 

Q7.1 For Option 1 – Do you agree that the CAA‘s general environment objective should require the CAA, where possible and appropriate, to have regard for environmental factors and seek environmental improvements? If you think there are environmental issues which would not be addressed by this proposal but should be, please set these out and explain why.

A7.1 Yes but see answer 4.2 above.

Option 2: to give the CAA a discretionary power which would enable, but not require the CAA to have regard to environmental factors. 

Q7.2 For Option 2 – Do you think that the CAA should have discretion in relation to its general environment objective and that this should be a second order issue for the CAA below its safety and consumer priorities? If so, please explain why.

A7.2 No.  The need to protect the environment is of paramount importance and, for historic reasons, it will not be easy for the CAA to adjust to this new responsibility.  The new arrangements must emphasise the importance of the environmental objective.
Q7.3 We would welcome stakeholders’ views and evidence on the relative benefits and costs of the options as set out in the Impact Assessment.
A7.3 We believe there will be significant staff costs for the CAA in meeting the environmental objective (whether option 1 or 2) and we expect that they will need to recruit a number of experts.  The benefits of option 1 in avoiding unnecessary noise and pollution will far outweigh those costs whereas there is doubt that option 2 would deliver any significant benefits.  We would expect option 1 to achieve sustainability benefits (for the industry) in addition to environmental benefits.
Q7.4 We would also welcome stakeholders’ views and evidence on which of these two options would be most appropriate for the CAA and why.

A7.4 See A7.3 above.

Q7.5 Do you agree that the Government should give the CAA guidance to help it interpret its environment objective?  If you do agree, please set out what you think this guidance should cover and why. 
A7.5 Yes.  It will be necessary to give guidance on how competing environmental priorities should be assessed.  For example on the weight that should be given to protecting tranquil areas from noise as opposed minimising the number of people affected by noise.  Guidance will also be needed in how to balance competing priorities for noise, climate change and air quality.  Hopefully the Government will also develop a strategy for transport that will encourage more sustainable and less damaging forms of transport and the CAA will need guidance on how to contribute to such strategic objectives.
Q7.6 Do you agree that the Secretary of State should have new powers to direct the CAA in regard to its environment objective? If yes, do you agree that the proposals set out in 7.38 and 7.39 are the right ones? Please explain.

A7.6 Yes.  See A7.5 above, concerning guidance.  In view of the increasing importance of these issues and the increasing scope of European legislation it would be wise for the SoS to have powers to direct the CAA.  However, we believe it will be important for the SoS for the Environment to be recognised as the lead Minister for such matters and for Defra to be given the necessary resources, particularly of expert staff.  
Q7.7 Do you agree that any new funding requirements arising from a new environment objective should be met through the CAA’s existing charging schemes?
A7.7 Yes it is appropriate that the industry should pay for the arrangements to ensure environmental protection and to protect responsible operators from being undercut by less responsible operators. 
Ensuring that proposed objectives fit with the CAA’s existing functions 
Q8.1 Do you agree that the principles of the proposed environment objective (Option 1) should apply to the CAA’s planning and management of airspace? 
A8.1 Yes.  Environmental issues need to have greater priority.
Q8.2 Are there any areas where the interests of the “end user” and “intermediary users” would diverge in respect of airspace?

A8.2 No views.
Q8.3 What would be the costs and benefits of changing the existing regime for the planning and management of airspace to make it clear that the CAA should focus exclusively on the interests of “end users” where these interests diverged from those of “intermediary users”?

A8.4 The interests of end users are unlikely to diverge from those of operators very often and so the cost will be minimal.  However there is a benefit in regulating consistently to benefit the general public rather than the industry. 
Q8.4 Do you agree that the principles of the proposed environment objective (Option 1) should apply to the CAA’s economic regulation of air traffic services? 
A8.4 Yes but we are concerned that the possibility of influencing the environmental performance of airports through the specific licence conditions has been ruled out.  It is true that CAA would only be able to use such influence with the three major airports but since they are so dominant in the market we do not feel they would suffer any significant disadvantage compared with airports that are not subject to economic regulation.
Q8.5 Are there any areas where the interests of the “end user” and “intermediary users” would diverge in respect of the CAA’s economic regulation of air traffic services?
Q8.5 For consistency we favour focus on the end user or, better still, the public interest.
Q8.6 What would be the costs and benefits of changing the existing regime for the regulation of air traffic services to make it clear that the CAA should focus exclusively on the interests of “end users” where their interests diverged from those of “intermediary users”?
A8.6 We are extremely concerned by the focus of the existing Transport Act 2000 which require the CAA ‘to further the interests of operators and owners of aircraft, owners and managers of aerodromes, persons travelling in aircraft and persons with rights in property carried in them’.  We consider this is not legislation in the public interest; it is legislation in the interests of a particular industry and its consumers to the detriment of all other economic activity.  The CAA should be relieved of this responsibility or should at least be required to take account of the interests of the general public.  The requirement to focus exclusively on the interests of end users where those interests diverge from those of operators is a poor second best.  The cost of protecting the public interest rather than the interests of operators will probably be minimal but the value of a consistent public interest approach will be great, not least because consistency of approach is easier to manage.
Giving the CAA new information powers
Q9.1 Do these proposals to give the CAA new information gathering and publishing powers achieve the right balance between supporting the public and avoiding unnecessary regulatory intervention? Please give reasons for your answer.
A9.2 Yes.

The CAA’s governance arrangements 
Do you agree with our proposals to: 

Q10.1 Remove the statutory requirement for HM Treasury to approve the remuneration of CAA Board members?

A10.1 No views.
Q10.2 Amend the legislation so that the Secretary of State will in future only: (1) appoint and determine the remuneration of the Chair, any Deputy Chair and any non-executives and (2) approve the appointment of the Chief Executive? (Subject to certain requirements set out at 10.12, the appointment and remuneration of the Chief Executive and other executives would therefore become the responsibility of the CAA.)

A10.2 Yes but the SoS (for Environment) should appoint at least one  director with environmental protection experience.  Ideally we feel this should be an Executive Director but a powerful non-executive would be a good alternative.  In view of the new and vital environmental protection responsibilities of the CAA, the SoS for Environment should also be consulted on the appointment of the Chief Executive.

The CAA’s funding arrangements 
Q11.1 We are proposing to remove the statutory sixty days’ delay period and to replace it with a duty to consult charge payers. Do you agree with this proposal? Please give reasons for your answer.
A11.1 We are content that adequate consultation can replace the delay period but consider that environmental groups should also be consulted so that they can be satisfied that environmental protection is adequately funded by the industry.

Additional point:-    We note that the CAA has not recovered all its overheads from the industry during downturns.  We feel that this is only acceptable “in year” and that charges in subsequent years should be raised to achieve full cost recovery including “arrears” from previous years.  Otherwise the taxpayer (other economic activities) will be subsidising the aviation industry.  We trust that the review of VAT and corporation tax arrangements will aim to achieve a similar level playing field.  Aviation enjoys too much tax exemption already.

The CAA’s enforcement powers 
Q12.1 To what extent does the CAA’s current enforcement activity comply with the Macrory principles of Better Regulatory enforcement, as described in the box beneath paragraph 12.4?

A12.1 Not well.  See answer to Q12.2
Q12.2 Should the CAA have access to a broad range of civil sanction powers in addition to its existing criminal enforcement powers? What would be the potential costs and benefits of doing this?
A12.2 Yes, in order to achieve better compliance.  This would cost very little extra and would benefit responsible operators.

Q12.3 Which areas of civil aviation law would be appropriately enforced using civil sanctions? Are there any areas, such as safety, where civil sanctions would not be appropriate? (We have provided a list at 12.17 of circumstances where we believe that criminal sanctions are more appropriate).
A12.3 No views.
Q12.4 Which of the various types of sanctions (as set out in the box beneath paragraph 12.6) would be appropriate and effective for the CAA to use? 
A12.4 No views.
Q12.5 Do you agree that the CAA should be given an express power to bring proceedings?

A12.5 Yes.
Q12.6 Should the CAA in future recover the costs of its formal enforcement activity from industry rather than from the taxpayer? If so, how should it recover these costs in an equitable way?

A12.6 Yes.  The costs should be treated as an overhead (like capital employed) to be added to the direct costs in setting fees and charges.
Reforming The Scope Of The Air Travel Organiser’s Licensing (Atol) Scheme
We have no views on this section of questions except to say that the entire cost (including administration) should be recovered from the industry and thus from their customers.  This is an extraordinary benefit to the customers of aviation, not enjoyed by the customers of other goods and services, and so the taxpayer should not be required to provide any support.

Proposals for the rationalisation of the Secretary of State’s airport byelaw confirmation function 
We have no views on this section.

Medical data sharing 
Q15.1 Do you agree in principle that making medical data on air crew available for research (which is anonymised for research purposes) is beneficial, given the safeguards provided by the Data Protection Act 1998? (See paragraphs 15.6-15.7 and the draft Impact Assessment for more information.) Please explain the reasons for your answer. 
A15.1 No views.

